
september 2021

for Title IX Investigations and Hearings
Advisor Resource Guide

Abbey Marr, Esq.
Jessica Morak, Esq.

Gemma Rinefierd, Ed.D.
Adam J. Wolkoff, J.D./Ph.D.



authors:
Abbey Marr, Esq. | Assistant Director, SUNY Student Conduct Institute
Jessica Morak, Esq. | Associate General Counsel, City University of New York
Gemma Rinefierd, Ed.D. | Director of Student Affairs, SUNY
Adam J. Wolkoff, J.D./Ph.D. | Assistant Director, SUNY Student Conduct Institute

layout design: 
Morgan Clifford | Operations Program Coordinator, The ARRIVE Center & SUNY’s Got Your Back

additional content credits:
Chantelle Cleary, Esq. | Grand River Solutions (Incident Timeline)
Scott Roberts, Esq. | Hirsch Roberts Weinstein (Cross-Examination Strategies)

disclaimer: 
The Advisor Resource Guide is not legal advice, and use of the Guide does not create an 
attorney-client relationship. Users may wish to contact their own attorney to obtain advice 
with respect to their obligations and responsibilities within a Title IX investigation and hearing. 
Only your attorney can provide assurances that the information contained herein – and your 
interpretation of it – is applicable or appropriate to your particular situation. All material is 
Copyright The State University of New York. This Guide is available free pursuant to a Creative 
Commons Attribution-NonCommercial-ShareAlike 4.0 International license, meaning that all 
educational institutions are free to use, customize, adapt, and re-share the content, with proper 
attribution, for non-commercial purposes, but the content may not be sold. 

The Guide is based on the requirements of the Final Title IX Rules, effective August 2020, and 
subsequent guidance issued by the U.S. Department of Education. The Guide and the provisions 
described herein do not constitute a contractual agreement or promise by the Student Conduct 
Institute or an institution of higher education utilizing this Guide.

Advisor Resource Guide for Title IX Investigations and Hearings

SUNY Student Conduct Institute, Sanctuary for Families



5

4

3

1

2

TABLE OF 
CONTENTS

INTRODUCTION: SERVING AS AN 
ADVISOR IN TITLE IX PROCEEDINGS     4

4     Introduction

5     Title IX vs. Institutional Code of Conduct

6     The Stages of the Title IX Process

7     Who May Serve as an Advisor

7     Conflicts of Interest

7     Suggested Training for Advisors

THE ROLE OF THE ADVISOR     8
8     The Two Main Functions of Advisors

9     The Role of the Advisor as a Support Person

9     Limits on the Advisor Role

10     Communications with University Officials

10     Confidentiality

10     Considerations for Advisors’ Professional or   
         Ethical Obligations

11     Application of Privacy Laws

11     Trauma-Informed Practice

12     Practicing Cultural Competence

13     Self-Care

13     Retaliation

PREHEARING PREPARATIONS     14
14     Supportive Measures

15     Filing of Formal Complaints

15     Dismissal of Formal Complaints

16     Informal Resolutions

16     The Investigation

16     Notice of Allegations

16     Preparing Your Advisee for 
         Investigative Interviews

6

7

20     Compiling and Preserving the Evidence 
         & Creating a Suggested Witness List

21     Participating in the Interview

22     Submitting Evidence & Suggested 
         Witness List

22     Submitting Explanatory Documents

23     Evidence Review

24     Investigative Report

HEARING     25
25     Overview of a Title IX Grievance Hearing

26     Decorum and Rules Regarding Participation

27     Preparing Advisees for the Hearing

28     Hearing Process

29     Types of Evidence Used at Hearing

CROSS EXAMINATION & RELEVANCE     30
30     Introduction

31     Preparing to Cross-Examine Parties 
         and Witnesses

32     Challenging the Credibility of a Witness

33     Identifying Areas of Corroboration

33     Relevance

35     Preparing your Advisee to be Questioned

AFTER THE HEARING     37
37     Determination Regarding Responsibility

37     Assisting Your Advisee in Understanding 
         the Outcome

38     Appeals

CHECKLIST     39

Advisor Resource Guide for Title IX Investigations and HearingsSUNY Student Conduct Institute, Sanctuary for Families



Introduction: Serving As An AdvisorSUNY Student Conduct Institute, Sanctuary for Families 4

1INTRODUCTION: SERVING AS AN 
ADVISOR IN TITLE IX PROCEEDINGS

Advisors are central to Title IX proceedings, helping 
students maneuver a technically complicated and 
emotionally challenging process. This guide will help 



Throughout this Guide, we use the terms “advisees,” “students” and “parties” to refer to the individual you 
are serving as an advisor for. Institutions may also use their own terminology. 

Introduction: Serving As An Advisor SUNY Student Conduct Institute, Sanctuary for Families 5

Title IX of the Education Amendments of 1972 prohibits sex discrimination in education, including 
sexual misconduct. In 2020, the U.S. Department of Education finalized regulations (“Title IX 
Final Rules” or “Final Rules”) that require campuses follow a certain process to investigate 
and address alleged misconduct that meets the following criteria:

TITLE IX VS. INSTITUTIONAL CODE OF CONDUCT
Advisors may be asked to work with students who are navigating the institution’s Title IX 
grievance process. But the investigation and adjudication may also be handled through the 
institution’s code of conduct if the allegations are outside the scope of Title IX. It’s critical to 
understand the difference.

This guide outlines the required procedures for investigating and remediating conduct under 
these Title IX rules, as well as your role during this process. 

Where the allegations fall outside this Title IX jurisdiction, an institution may still address 
them within a separate section of their institutional code of conduct. The proceedings under an 
institution’s code may look very similar or very different from the process under Title IX, but 
both should be outlined clearly in the institution’s policies. 

For more information on Title IX jurisdiction under the 2020 Final Rules, you may reference the 
2020 Joint Guidance on Federal Title IX Regulations at: system.suny.edu/sci/tix2020.

1

An employee conditioning educational benefits on participation in  
unwelcome sexual conduct;

Unwelcome conduct that a reasonable person would determine is so severe, 
pervasive, and objectively offensive that it effectively denies a person equal 
access to the educational institution’s education program or activity; or 

Sexual assault, dating violence, domestic violence, or stalking as defined 
under federal law.

Took place in the United States

Occurred within an institution’s “program or activity”; and

Was one or more of the following:

2

3

note



Introduction: Serving As An AdvisorSUNY Student Conduct Institute, Sanctuary for Families 6

an incident is reported
Here, the institution will focus on any crisis 
response and safety planning needs as 
well as providing supportive measures as 
appropriate.

grievance process is initiated
The institution will begin an investigation 
upon the filing of a formal complaint by 
the complainant (or in rare cases, by the 
Title IX Coordinator). All parties have the 
right to an advisor of choice beginning at 
this stage.

investigation & pre-hearing 
preparation 
At this stage, the institution will be conduct-
ing an investigation as well as preparing 
for a possible hearing.

the hearing
At the hearing, advisors are tasked with 
conducting cross-examination on behalf of 
their advisees though their participation 
may be otherwise limited.

the appeal process
Appeals must be offered to both of the
parties under the Title IX Final Rules (1) if 
the complaint is dismissed, and (2) after  
a determination regarding responsibility. 

decision implementation
At this stage, the institution implements 
sanctions against the respondent and other 
remedies for the complainant, if any, and 
provides supportive measures as appro-
priate.

4

2

3

5

6

1
STAGES OF THE
TITLE IX PROCESS
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Parties have the right to an advisor of choice, meaning that anyone may serve as an advisor, 
so long as they are able to comply with the institution� (eC)
a8
62o.lidelines. In practice, an 



2THE ROLE OF THE ADVISOR

Conduct cross-examination 
should the matter proceed 

to a hearing.

THE TWO MAIN FUNCTIONS OF AN ADVISOR

Section 2

Advisors have two major roles, which may be performed by the same person, or performed by 
two or more individuals on behalf of the advisee, depending on campus policy. 

Serve as a support person
for the parties and perform 

advising throughout the 
grievance process.

Under some institutional policies, appointed advisors will only serve in this second role. If that 
is the case for you, please focus on Section 5: Cross-Examination and Relevance, and refer to 
your institution’s policy to determine the expected limits of your role beyond asking questions 
provided to you by your advisee. 

In either role, advisors are not meant to be “zealous advocates” for their advisees, as may be 
the case for attorneys in legal proceedings under your state’s legal ethics rules.

21
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With their advisees’ permission, advisors guide students through each stage of the conduct 
process, including:

THE ROLE OF THE ADVISOR AS A SUPPORT PERSON

LIMITS ON THE ADVISOR ROLE

Advisors also provide emotional support to their advisees by building rapport and helping 
their advisee navigate a real-world situation with impactful consequences for all involved. This 
support may include:

Support should be as individualized as the student, and should capitalize on the advisor’s skill 
set. For more information on how to provide comprehensive emotional support for your advisee, 
see Page 11, Trauma Informed Practice.

Preparing students for meetings
and hearings.

Reviewing and editing any document that 
their advisee has prepared, which will be 
submitted during the Title IX process or 
read during the hearing. 

Reviewing and inspecting all evidence that 
is directly related to the allegations during 
the investigative process.

Accompanying students to meetings 
and hearings the students are eligible 
or required to attend.

Reviewing the Investigative Report before 
the hearing.

Lending a calming, reassuring ear.

Actively listening to students as 
they process information and prepare 
to participate in the process.

Developing a comfort plan (See page 19, 
Creating a Comfort Plan).

Helping to create a calendar of dates to 



At many academic institutions, 
the cross-examination phase will 
be the only time the advisor is 
permitted to directly participate 
during the grievance process.

These reasonable limitations often apply to an advisor’s 
participation at a hearing as well, except that institutions cannot 
limit the advisor’s ability to ask relevant cross-examination 
questions during the live hearing. Rules of Decorum for advisors 
during the hearing are further specified under Section 4: The 
Hearing.

Most academic institutions expect that the parties to the grievance process, rather than the 
advisors, will communicate with Title IX investigators and Coordinators. For example, they expect 
the students to send e-mails to the Title IX investigators themselves, rather than through their 
advisor. Unlike in the criminal justice process, there is no legal requirement that institutions 
direct communications to a party through their advisor.

Unless the institution has a strict “potted plant” rule, advisors can usually ask investigators 
to clarify questions they find unclear, and can discuss scheduling with investigators. But, in 
general, the advisee will raise any substantive questions and comments. 

Advisors may build relationships of trust and candor with their advisees as confidential resources. 
When they hold this responsibility, they should not have any parallel duties to report misconduct 
to their institution; for example, any mandated reporter duties that would ordinarily apply as 
part of their employment would not operate within their advisor role. Keep in mind, however, 
that advisors who do not have a legal privilege under their state’s law (e.g., attorney-client; 
pastoral; counselor; physician acting within that privileged role) may not be able to maintain 
the confidentiality of an advisee’s disclosures outside the campus process, such as in a civil or 
criminal court. You may consider asking the institution its policies regarding the confidentiality 
of your communications and notes should civil or criminal court proceedings follow a campus 
adjudication.

Your advisee may disclose information to you that raises professional or ethical concerns. Here 
are some possible scenarios and strategies for resolving them. As always, consider whether 
any advisor agreement you have signed with the institution governs your response, and if you 
have any questions about your obligations in the space, consult with the institution.

COMMUNICATIONS WITH UNIVERSITY OFFICIALS

CONFIDENTIALITY

CONSIDERATIONS FOR ADVISORS’ PROFESSIONAL 
OR ETHICAL OBLIGATIONS 

If you believe your advisee is intentionally making materially false statements: 
Remind them of campus policies prohibiting them from doing so and the penalties of 
additional charges. If you are an attorney serving in this role, consider your professional 
ethical duties as well.

Section 2: The Role of the AdvisorSUNY Student Conduct Institute, Sanctuary for Families 10



Title IX require institutions to keep confidential the identity of complainants, respondents, and 
witnesses to a sexual harassment report, investigation, or adjudication, except under narrowof complainants, respondents, and 



Advisors should strive to practice cultural competence in all aspects of the campus process. 
Cultural competence is the capacity to effectively communicate and connect with individuals 
with lived experiences different than your own. It is more than just the mere recognition that 
differences exist across cultures and communities. It requires an introspective and honest 
assessment of your own world-view and a willingness to identify and challenge your own 
assumptions and biases.

This is especially critical when working closely with advisees who are members of marginalized 
communities, including BIPOC (Black, Indigenous, and People of Color) and LGBTQIA+ (Lesbian, 
Gay, Bisexual, Transgender, Queer, Intersex, and Asexual) individuals. A commitment to integrating 
cultural competence into your advisor role should be present at the outset. 

PRACTICING CULTURAL COMPETENCE

Don’t assume you know the 
gender identity or sexual 
orientation of your advisee 
or the individuals in 
their lives.

Check any assumptions you 
might have before asking 
your advisee a question, 
and couple that question 
with an explanation. 

For example, you may be working with an advisee who disclosed 
to you that they experienced physical abuse at the hands of 
an intimate partner. Your initial assumption, based on your 
world-view and lived experiences, might be that your advisee 
must have or should have reported the abuse to the police or 
campus security.

Consider using gender-neutral language: for example, using the 
term “partner” instead of boyfriend or girlfriend.

Consider starting the meeting by stating your pronouns, which 
may help to make your advisee comfortable sharing theirs.

Since, as the advisor in the case, it would be helpful for you to know whether or 
not a formal report was made, consider using this framework to ask the question: 

Thank you for telling me that. I’d like to ask if you ever made a formal 
report to anyone about this incident. Let me be clear that I am not asking 
that question because I think you should or should not have done so. 
I am merely asking as it might be helpful information for me to know 
later in the case while we try to identify potential sources 
for evidence.

This is a moment to practice cultural competence in recognizing that there may 
be many reasons why an individual may not view law enforcement as a pathway 
to safety and justice.

Section 2: The Role of the AdvisorSUNY Student Conduct Institute, Sanctuary for Families 12



Advisors themselves may need emotional support. You may find yourself emotionally invested 
with your student’s case, and that can have secondary impact. Advisors may feel the need to 
share their own feelings and reactions to the situation. Remember, advisors may not share 
confidential information related to the case. The best option in this scenario is for the advisor 



3PREHEARING PREPARATIONS

SUPPORTIVE MEASURES

Section 3

Upon receiving a report of gender-based misconduct, an institution will first offer supportive 
measures to the complainant. If a respondent is notified of allegations pending against them, 
they will also be offered supportive measures.

Supportive measures may include adjustments to the student’s academic, housing, and work 
schedules. Parties may also seek a no contact order that prevents communication between 
the complainant and respondent.

These measures are designed to support parties in having equal and safe access to an institution’s 
available programs and activities. They are not intended to be punitive and should be individualized 
in nature, depending on a party’s specific needs or circumstances.  

In situations where a party’s physical safety is at risk, they may seek an emergency removal 
of the threatening individual. Advisors may discuss with their advisee whether they believe 
such safety measures are needed to ensure ongoing access to educational programs 
and activities.

Section 3: Pre-Hearing PreparationsSUNY Student Conduct Institute, Sanctuary for Families 14







practice the interview: 





create an agenda:
During their Title IX interview, your advisee may want to clarify their preliminary statements 
or ask questions about the process. So in advance of the interview, you can help them create 
an interview “Agenda.” Make sure that everything you want addressed with the investigators 
is on that list, so nothing gets forgotten. Also include any Comfort Plans on the Agenda.

create a comfort plan:
A “Comfort Plan” refers to how your advisee can prepare for the interview (or hearing) by 
creating a comfortable environment for themselves.  Discuss with your advisee what sort of 
preparation they might need to help them feel the most comfortable on that day, and add the 
Comfort Plan to the top of the Agenda so you both remember it.

Examples of items on the plan could include:

Make sure to review any preliminary statements that your advisee may have provided to the 
Title IX Office, which may have occurred before you became involved. Compare any preliminary 
statements to your prep notes for inconsistencies, omissions, and areas in need of clarification 
or expansion. Before you provide any evidence to Title IX investigators, you, as the advisor, 
should review it first and discuss its relevance, purpose, and meaning with your advisee.

Scheduled Breaks
No matter how much you have emphasized the 







All parties have the same opportunity to present witnesses and evidence in a Title IX proceeding. 
Be sure to ask the Title IX Office how they expect evidence to be submitted, such as through 
e-mail or a cloud storage platform.

Once your advisee has finalized their witness list, it is generally a good idea for your advisee 
to let any potential witnesses know that members of the Title IX Office may be reaching out to 
speak with them. It is advisable to let the Title IX investigators know, before contacting these 



Before submitting an explanatory document, make sure to 
check with the Title IX Office to make sure such documents are 
permissible and, if so, whether there are any specific parameters 
for them. Note that the other party has access to anything you 
submit, including explanatory documents, in advance of 







DECORUM AND RULES REGARDING PARTICIPATION
Each institution may adopt their own Rules of Decorum. These rules dictate the expectations 
the institution has for hearing participants, including advisors, witnesses, and parties.

Examples of conduct that may violate the Rules of Decorum include asking non-relevant questions, 
asking questions that include accusations or attacking language, using profanity, screaming 
or yelling, interrupting participants, and engaging in other behavior that a reasonable person 
would see as intended to intimidate a participant or disrupt the process.

An advisee will be negatively im-
pacted if their advisor is removed 
from the hearing for repeated-



PREPARING ADVISEES FOR THE HEARING
Create a Digest: Prior to the hearing, consider condensing the notes you have accumulated 
throughout the investigation, plus the summaries of witness interviews, into short digests. 
These digests may be easier to review during hearing breaks than the comprehensive set of 
notes, which you should also bring along for reference, or the entire Investigative Report. 

It is helpful to create a digest for each potential witness (including the opposite party to your 
advisee) and for your advisee’s own testimony. Include any relevant evidence corroborating 
their narrative. Additionally, include potential cross-examination questions (or identify areas 
your advisee may be crossed on) at the bottom. Leave space to add notes during the hearing. 
During testimony, check off points as they are addressed. Utilize breaks to discuss points that 
were missed and develop additional cross-examination questions that might be appropriate.

Aim for each digest to be only one page in length. Remember:



Review your Agenda and Comfort Plan: Prepare for the
hearing with the same techniques you used for the pre-hearing 
interviews, such as making Agendas and Comfort Plans (see 
page 19), and building-in scheduled breaks. Consider whether 
the Title IX policy includes accommodations for requests that 
parties not be in the same room and consult with your advisee 
about their preference. 

Introductory Statements and Charges: Usually, at the hearing’s 
start, a decision-maker, which may be the hearing official or 
the chairperson of the hearing panel (or similar official), will 
introduce themselves and the parties, describe the purpose 
of the hearing, reinforce any rules of decorum and privacy 
governing the process, describe the parties’ due process or fair 
process rights, and then indicate the charges. The respondent 
will be asked whether they claim to be in violation or not in 
violation of the charges. 

Opening Remarks: Next, some institutions allow each party to 
make a brief opening remark. As an advisor, you should work 
with your advisee on what they would like to say. The purpose of 
this statement is to raise any key points your advisee would like 
the decision-maker to think about as they review the relevant 
evidence and testimony. 

Not all campuses allow for opening remarks. If they do, consider 
whether the policies restrict their length and content. For 
example, an institution may allow a party to deliver an opening 



Cross-Examination by Advisors: Once the decision-maker has the opportunity to ask questions of 
a party or witness, the advisors will each be afforded the chance to cross-examine them. The Title 
IX regulations set strict parameters on how cross-examination may be performed, and advisors 
should not assume that courtroom rules of evidence will apply in this forum.

Closing Remarks or Impact Statements: After testimony, some institutions also allow parties to 
present closing remarks. Generally, institutions will allow parties to use impact language explaining 
how the incident, aftermath, and investigation has affected the party. Check whether institutional 
policy requires the party to personally deliver the closing remarks, or permits the advisor to make 
this statement. 

As this is a student-centered and educational process, it is advisable that students be the authors 
of their own impact statements. As an advisor, you may assist your advisee in preparing the 
statement, reviewing it, making suggestions, and identifying areas to clarify.

The types of evidence that may be introduced at a hearing usually fall into one of three categories: 
Direct Evidence, Corroborating Evidence, or Circumstantial Evidence. Evidence refers to both 
tangible materials, like documents, and to witness testimony.

TYPES OF EVIDENCE USED AT THE HEARING 

First-hand observations and 
evidence of the incident or its sur-
rounding circumstances are direct 
evidence. This evidence is often 
given considerable weight at a
hearing. This includes: 

Direct statements from the
parties. For example:

A witness who provides
testimony that they walked 
into a room at the party and 
observed the respondent 
engaging in sexual activity 
with the complainant, who 
was unresponsive, not
moving, and had their eyes 
closed. 

A witness who provides
testimony that they did 
three shots of vodka 
with the parties.

Statements or tangible materials 
that rely on an inference to connect 
it to a conclusion of fact. The weight
that the decision-maker gives to 



5CROSSEXAMINATION 
AND RELEVANCE

INTRODUCTION

Section 5

Cross-examination is required. The Title IX Final Rule requires that a postsecondary institution’s 
grievance process must provide for a live hearing with cross-examination. The Final Rule is 
also clear that at the live hearing, the cross-examination questions must be asked by the party’s 
advisor and never by a party personally. 

A party may decide not to ask their advisor to conduct cross-examination of the other party 
or any witness, though this is generally not advised, as the advisee gives up their chance to 
highlight testimony that may bolster their narrative, or raise questions about evidence that 
casts doubt on their testimony.

Purpose of Cross-Examination: The purpose of cross-examination during the hearing is not 
to cover every topic, question, or piece of evidence in the case. At this point in the process, all 
parties will have had the opportunity to provide evidence as well as review and comment on 
all of the evidence that has been gathered. In addition, the decision-maker has had the ability 
to ask direct questions of the witness. Rather than repeat every fact in these case materials, 
use cross-examination to highlight important facts, especially those that corroborate your 
advisee’s narrative. The Investigative Report may be lengthy, so use this opportunity to focus 
the decision-makers on the most critical points.

Section 5: Cross-Examination and RelevanceSUNY Student Conduct Institute, Sanctuary for Families 30



PREPARING TO CROSS-EXAMINE PARTIES & WITNESSES
Under the Title IX Final Rules, the primary (and sometimes only) job of the advisor is to conduct 
cross-examination on their advisee’s behalf. This task requires significant preparatory work to 
know what questions to ask and ensure they meet the rules of relevance and decorum. Prior 
to the hearing, you should speak with your advisee about the cross-examination process and 
what your role is in it.

Compiling Potential Questions: During prep sessions with your advisee, brainstorm questions 
you plan to ask each individual at the hearing. Some institutions will actually require you to 
submit questions before the hearing, which makes this step even more critical. Institutions 
make this request so that they can anticipate their relevance rulings in advance. 

Remember that even when the institution requests questions in advance, you may ask additional 
questions to the ones on the submitted list at the hearing. Also, you are not required to ask all 
of the questions on your submitted list.

Building a Strategy: Cross-examination is your opportunity to test the credibility of a particular 
witness who is providing testimony. When thinking about credibility, consider how you determine 
in your everyday life if someone is providing you with truthful or accurate information. You 
might ask questions about:

The presence or absence of inconsistent statements

A motive to deceive (or lack of one)

Conflicts of interest and bias (or lack of one)

Whether the witness has received (or not received) a benefit. 

Basic Cross-Examination Approach: For those unfamiliar or intimidated by the prospect of 
conducting cross-examination, here some are ordinary guideposts for framing your questioning.

Obtain and confirm helpful 
information from the witness

“You were at the party at 9:30 pm? And you stated to 
the investigators that you observed the complainant at 
that time and they appeared to be sober? What made you 
think that?”

If the witness does not have 
helpful information, then 
ask questions to limit the 
witness’ importance

“You left the party after thirty minutes? At around 10 pm? 
So you did not actually see how the complainant was acting 
at around midnight?”

Address potential bias “You know the respondent from Debate Team? Would you 
say you are good friends?”

Section 5: Cross-Examination and RelevanceSUNY Student Conduct Institute, Sanctuary for Families 31



CHALLENGING THE CREDIBILITY OF A WITNESS: THINK 
ABOUT THE THREE C’S
When you’ve spotted a credibility issue, it helps to plan a line 
of questioning that can elicit the testimony you need to bring 
this issue to the decision-maker’s attention. Here is a tried-and-
tested strategy for challenging a witness’ credibility.

1 Confirm: 
When you have identified aspects of a 



IDENTIFYING AREAS OF CORROBORATION
As discussed above, most Title IX cases are governed by the “preponderance of the evidence” 
(more likely than not) standard. As such, identifying and highlighting evidence that tends to 
corroborate your advisee’s narrative can be helpful, although it is not required for the decision-
maker to be able to reach a finding regarding responsibility. If some piece of corroborating 
evidence can be best highlighted through another witness, rather than your advisee, consider 
highlighting it through your cross-examination questions.

Witness Testimony: Brainstorm with your advisee if there are any witnesses who may 
have knowledge of the incident, such as an outcry witness who spoke to one of the 
parties immediately after the incident. If so, consider highlighting the corroborating 
facts in your cross-examination questions of that witness.

Digital Evidence: Brainstorm with your advisee if there are text messages or social 
media posts (and any incorporated metadata) that corroborate their narrative. For 
example, in a case alleging sexual activity that occurred while one party could 
not give consent due to alcohol consumption, are there text messages sent by the 
complainant to another party, at or near the time of the incident, that are riddled 
with misspellings and/or grammatical errors? Or were the text messages written 
in complete sentences with proper punctuation?

RELEVANCE
The last step before crafting your cross-examination questions is ensuring that they will meet 
the standard of “relevance” defined within the Title IX Final Rules. Any question asked by an 
advisor has to be evaluated for its “relevance” by the decision-maker. Relevance in a Title IX 
hearing does not always fit within the rules commonly used in a courtroom, so advisors should 
not assume that their experience as trial attorneys will translate easily into this framework.

Determining Relevance: The U.S. Department of Education expects institutions to apply the “plain 
and ordinary meaning” of relevance in their determinations. Determinations should be made 
on a question-by-question basis, looking narrowly at whether the question seeks information 
that will aid the decision-maker in making the underlying determination.

Determinations should not be based on:

Who asked the question, their possible (or clearly stated) motives, who the question is 
directed to, or the tone or style used to ask about the fact

In whole or in part upon the sex or gender of the party for whom it is asked or to whom it 
is asked

Status as complainant or respondent, or past status as complainant or respondent

Organizations of which they are a member

Any other protected class covered by federal or state law (e.g. race, sexual 
orientation, disability)
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PREPARING YOUR ADVISEE TO BE QUESTIONED
Besides preparing a list of questions to ask others during the 
cross-examination portion, and making sure they are “relevant,” 
you also want to prepare your advisee for cross-examination. 
It is completely normal for advisees to be nervous about this 
portion of the hearing, which is why preparation is key! 

From the beginning of the process, starting with the investigation 
stage, you should be identifying potential areas where your 
advisee may be scrutinized. Imagine that you were advising 
the other party: what questions would you want to ask your 
advisee? What questions did you have when first hearing their 
narrative? Consider also the credibility factors discussed above.

STRATEGIES TO PREPARE YOUR ADVISEE FOR QUESTIONING
Practicing Cross-Examination: Advisees usually benefit from a mock cross-examination before 
the hearing where they can hear the questions you anticipate they will be asked. This practice will 
help steel them for questioning that, in many cases, will leave them feeling upset, uncomfortable, 
or attacked. Preparation can help lessen the stress of cross-examination.

Remind your advisee that cross-examination is required for Title IX hearings. Although 
the questions might feel personal, the process is not. All parties and witnesses will 
be questioned. 

To this end, reinforce that it will not be to your advisee’s benefit to answer the 
questions in an aggressive or uncooperative manner. If your advisee starts to feel 

Section 5: Cross-Examination and RelevanceSUNY Student Conduct Institute, Sanctuary for Families





6AFTER THE HEARING

DETERMINATION REGARDING RESPONSIBILITY

Section 6

Under the Title IX Final Rules, after a hearing, the institution must provide a determination 
regarding responsibility to all parties simultaneously. This should include:

A description of the procedural steps taken by the institution; 

For each allegation:
A description of the allegation

The findings of fact
Conclusions regarding the application of the institution’s policy to the facts, and 
The rationale for the determination regarding responsibility, any sanctions, and 
any remedies provided to the complainant;

The procedures for appeal 

ASSISTING YOUR ADVISEE IN UNDERSTANDING THE OUTCOME
Review the Determination letter carefully with your advisee. Do they know what, if anything, 
is required of them? Do they want to seek other protective measures? 

Make sure they understand that the implementation of sanctions and any changes to existing 
supportive measures will not take place until the completion of any appeal process, or when 
the period for filing appeals has expired. 

The Determination letter will also indicate what sanctions will be imposed on the respondent 
and what ongoing remedies will be provided to the complainant, along with a rationale for those 
sanctions and remedies. The sanction rationale may consider the respondent’s prior conduct 
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record, if any, and the gravity of the harm. Generally, the decision-maker will only consider the 
respondent’s prior conduct record after the responsibility determination is made.

One important purpose of this detailed Determination letter is to allow the parties sufficient 
information necessary to decide whether and how to appeal the outcome. Do they want to 
appeal and know how to? Pay close attention to the appeals timeline provided in the Determination 
letter.

APPEALS
The Title IX Final Rules guarantee each party the right to appeal the dismissal of a formal complaint 
and also to appeal the determination regarding responsibility within a specific timeframe, which 
should be outlined in the institution’s policy and detailed in the written Determination letter.

For all institutions, certain rules will apply:
The Appeals decision-maker may be one person or a panel, but it cannot be any investigator, 
decision-maker, or Title IX Coordinator previously involved in the case.

Appeals can only be made on the specific grounds provided in the Grievance Process. The 
Final Rules requires that these grounds include:

Procedural error impacting the outcome



CHECKLIST

Meet with student several times to 
understand nuances of case and agree 
to serve as advisor.

Complete review of Title IX 
grievance policy.

Complete any required FERPA 
paperwork with institution.

Discuss Supportive Measures 
necessary to maintain status quo 
during conduct proceedings. 

Confirm Notice of Allegations was 
received.  Do not submit to interviews 
without receipt of this notice.  

Confirm Advisee understands 
Supportive Measures and seek review 
of measures if necessary.

Preliminary Meeting with Campus 
Official to understand campus policy 
and process.   

Initial Meetings & Preparing for the Investigation

Select dates to meet;
Consider privacy at location.

Before any meetings 
or correspondence 
with institution.

to do notes & reference guiding date

Notes



Gather Witness Information.

Confirm there are no conflicts of 
interest or objections to anyone 
serving as a decision-maker at 
the hearing.

Review Investigative Report
(You have 10 days).

List due to Campus 
Official on:

10 days from receipt:

10 days from receipt:

Consider p.8Q1ritizng athos 

Cwith
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Work with Advisee to Draft 
Opening Statement.

Assist in Preparing a 
Closing Statement.

Create an editable 
doc with the student.

Create an editable 
doc with the student.

Begin generating initial brainstorm 
list of outstanding questions for 
the other party and witnesses.

Prepare Cross-Examination 
Questions (you are able to add 
questions during the hearing).

Assist in Preparing an 
Impact Statement.

to do notes & reference guiding date

Preparing for the Hearing

Confirm details of hearing 
date/time/location.

Advise student of hearing decorum 
requirements, appropriate attire, etc.

See page 15.

Confirm technology requirements 
for participation during hearing.

Develop a safety plan 
with the student.

Notes



See Section 5: Cross-
examination and Relevance.

Plan to arrive early and 
confirm you have all 
necessary materials.

Ask for breaks 
when necessary.

Accompany student to hearing.

Support student throughout 
the hearing.

Participate in Cross-Examination.

to do notes & reference guiding date

During the Hearing

Check campus policy on 
due date (ex:  10 days 
from receipt of outcome).




